question since it was required on 4 others (Nos. 1-4) which it
had been operating previously.  Mr. Craig testified that "he (the
inspector) hit us just a very few days before" the guarding was
to have been put in place.  However, on the day of the
inspection, railing or pipe to have been used for the guard was
not seen by the inspector in the area.

The flywheel, a huge wheel with spokes, is approximately 5
feet in diameter and constructed of heavy metal.  It runs fairly
rapidly and could catch a miner or other person walking, nearby.
The hazard envisioned by the Inspector was that a person could
slip/ fall or stumble into it or inadvertently walk into it.  He
indicated that occasionally there was "heavy traffic" -.long the
walkway which is immediately adjacent to the revolving flywheel
(Tr. 108, 109).  Both miners and visitors to the office, which is
adjacent to the gang saws, were placed in jeopardy of serious, if
not fatal, injuries by the hazard created by the violation.
There was at least a reasonable possibility of contact and injury
Secretary v. Thompson Brothers Coal Company, Inc., supra .  This
is found to be a serious violation resulting from a high degree
of negligence on the part of Respondent.

The evidence bearing on all six mandatory penalty assessment
criteria having been considered with respect to the 2 violations,
it is concluded that the penalties, proposed by the Secretary in
this matter are appropriate and amply supported in the record
with respect to both Citations.

ORDER

Respondent is ordered to pay the Secretary of Labor
penalties totaling $182.00 ($91.00 for each violation) within 30
days from the date of issuance of this decision.

Michael A. Lasher, Jr.
Administrative Law Judge
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